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of a protective order includes, but is
not limited to, the reading or unau-
thorized dissemination of the informa-
tion covered by a protective order by a
person who knows or should reasonably
believe that he or she is not authorized
to read or disseminate such informa-
tion.

§207.101 Reporting of prohibited act
and commencement of investiga-
tion.

(a) Any person who has information
indicating that a prohibited act has
been committed shall immediately re-
port all pertinent facts relating thereto
to the Commission Secretary.

(b) Upon receipt, the Commission
Secretary shall record the information,
assign an investigation number, and
forward all information he or she re-
ceived to the Office of Unfair Import
Investigations.

(c) As expeditiously as possible, the
Office of Unfair Import Investigations
shall conduct an inquiry to determine
whether there is reasonable cause to
believe that a person or persons have
committed a prohibited act. At any
time, the Office of Unfair Import Inves-
tigations may request that the Com-
mission assign an administrative law
judge to oversee the inquiry.

(d) At the conclusion of the inquiry,
the Office of Unfair Import Investiga-
tions shall assess whether the available
information is sufficient to provide
reasonable cause to believe that a per-
son or persons have committed a pro-
hibited act.

§207.102 Initiation of proceedings.

(a) Upon completion of the inquiry,

(1) If the Office of Unfair Import In-
vestigations concludes that there is
not reasonable cause to believe that a
person or persons have committed a
prohibited act, the Office of Unfair Im-
port Investigations shall:

(i) Submit a report to the Commis-
sion; and

(ii) Unless the Commission directs
otherwise, the file shall be closed and
returned to the Commission Secretary.

(2) If the Office of Unfair Import In-
vestigations concludes that there is
reasonable cause to believe that a per-
son or persons have committed a pro-

§207.102

hibited act, the Office of Unfair Import
Investigations shall:

(i) Make a recommendation to the
Commission regarding whether and to
what extent it is appropriate to notify
the person whose proprietary informa-
tion may have been compromised; and

(ii) Submit a report and rec-
ommendation to the Commission re-
garding whether to initiate sanctions
proceedings or to take other appro-
priate action.

(b) The Commission may make any
appropriate determination regarding
the initiation of sanctions proceedings,
including rejecting, approving, or ap-
proving and amending any rec-
ommendation made by the Office of
Unfair Import Investigations.

(c) If the Commission determines
that it is appropriate to issue a charg-
ing letter, the Commission shall ap-
point an administrative law judge to
oversee the proceeding and the Com-
mission Secretary shall initiate a pro-
ceeding under this subpart by issuing a
charging letter as set forth in 19 CFR
207.108.

(d) If the Commission determines
that it is appropriate to initiate pro-
ceedings, but that the party to be
charged is beyond the jurisdiction of
the Commission and within the juris-
diction of another Free Trade Area
country, or that for other reasons an
authorized agency of another Free
Trade Area country would be the more
appropriate forum for initiation of a
proceeding, the Commission shall take
the necessary steps for issuance of a
letter requesting the authorized agency
of another Free Trade Area country to
initiate proceedings under applicable
law on the basis of an alleged prohib-
ited act.

(e) The Commission may make any
determination regarding notification
about the alleged prohibited act and
the relevant underlying facts to the
persons who submitted the proprietary
information that allegedly has been
disclosed. A determination by the Com-
mission on this subject does not fore-
close the administrative law judge
from redetermining at any time during
the hearing whether notification to the
compromised party is appropriate.

(f) If the Commission determines
that it is not appropriate to issue a
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§207.103

charging letter or to refer the facts to
the authorized agency of another Free
Trade Area country, the file shall be
closed and returned to the Commission
Secretary, unless the Commission di-
rects otherwise.

(g) All aspects of the inquiry shall re-
main confidential, except as deemed
reasonably necessary to the Office of
Unfair Import Investigations to gather
relevant information and to protect
the interests of the person who sub-
mitted the proprietary information, or
except as otherwise ordered by the
Commission. Except as the Commis-
sion may otherwise order, the Commis-
sion Secretary shall maintain all
closed investigatory files in confidence
to the extent permitted by law, and
shall destroy any documentary evi-
dence containing allegations of a pro-
hibited act for which no proceeding is
initiated one year after the file is
closed.

§207.103 Charging letter.

(a) Contents of charging letter. Each
charged party shall be served by the
Commission with a copy of a charging
letter and any accompanying motion
for interim measures, as provided for in
19 CFR 207.106. The charging letter
shall include:

(1) Allegations concerning a prohib-
ited act;

(2) A citation to §207.100 of this sub-
part, for a listing of sanctions that
may be imposed for a prohibited act;

(3) A statement that a proceeding has
been initiated and that an APA hearing
will be held before an administrative
law judge;

(4) A statement that the charged
party or his or her attorney may re-
quest the issuance of an appropriate
administrative protective order to ob-
tain access to the information upon
which the charge is based;

(5) A statement that the charged
party has a right to retain an attorney
at the charged party’s own expense for
purposes of representation; and

(6) A statement that the charged
party has the right to request in the re-
sponse described in §207.104 of this sub-
part that the proceedings remain con-
fidential to the extent practicable.

(b) Service of charging letter. (1) The
charging letter shall be served in a

19 CFR Ch. Il (4-1-10 Edition)

double envelope. The inner envelope
shall indicate that it is to be opened
only by the addressee. Service of a
charging letter shall be made by one of
the following methods:

(i) Mailing a copy by registered or
certified mail addressed to the charged
party at the party’s last known perma-
nent address; or

(ii) Personal service; or

(iii) Any other method acceptable
under Rule 4 of the Federal Rules of
Civil Procedure.

(2) Service shall be evidenced by a
certificate of service signed by the per-
son making such service.

(c) Confidentiality of charging letter.
Prior to entry of an order by the ad-
ministrative law judge under §207.105 of
this subpart, the charging letter will be
confidential and disclosed only to nec-
essary Commission staff and the
charged parties.

(d) Amendment of charging letter. (1)
At any time after proceedings have
been initiated, the investigative attor-
ney may move for leave to amend or
withdraw the charging letter.

(2) If the administrative law judge de-
termines that the charging letter
should be amended to include addi-
tional parties, the judge shall issue a
recommended determination to that ef-
fect. The Commission shall review the
recommended determination, and issue
a determination granting or denying
the motion to amend the charging let-
ter to include additional parties.

(3) Upon motion, the administrative
law judge may grant leave to amend
the charging letter for good cause
shown upon such conditions as are nec-
essary to avoid prejudicing the public
interest and the rights of the parties
already charged.

(4) Any amended charging letter shall
be served upon all charged parties in
the form and manner set forth in para-
graphs (a) and (b) of this section.

§207.104 Response to charging letter.

(a) Time for filing. A charged party
shall have twenty (20) days from the
date of service of the charging letter
within which to file a written response
to the allegations made in the charging
letter unless otherwise ordered by the
administrative law judge.
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